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INFORMATION for Margaret Auſtin, niece 
and neareſt in kin of the deceaſed Robert Ferguſon, 
brother to Captain Colin Ferguſon of Corſtown ; 
and for Joſeph Faichney merchant in Perth, her 


huſband, for his intereſt; and for William Aliſon , 
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merchant in Perth, as on right from the de- 2 Ne, 
ceaſed Beatrix Auſtin, his wife, alſo niece to the 4 £99 425+ 


ſaid Robert Ferguſon, who was creditor to the 
ſaid Captain Colin Ferguſon; 


Againſt the other Creditors of the ſaid Captain Co- 
lin Ferguſon, ; 


PON the 25th of February 1748, Colin Ferguſon 

of Corſtown, now deceaſed, granted a bond to his 
| brother Robert Ferguſon for the ſum of L. 300, bor- 

rowed and received from him at Candlemas preceding, 
bearing intereſt from that term, and payable at Lammas there- 
after ; which bond, the ſaid Robert Ferguſon, upon the 1ſt of 
March that year, for certain weighty cauſes and confiderations, 
conveyed to Robert Watt, writer in Edinburgh, under back- 
bond, declaring, That that conveyance was only a truſt for be- 
hoof of the ſaid Robert Ferguſan, after ſecurity and payment 
of ſuch ſums as Mr Watt mightzadvance on his account, with 
all charges relative thereto; and pbliging him to hold count for 
what he ſhould receive, and to retroceſs the ſaid Robert Fergu- 
fon, his heirs, executors, and ſugceffors, to that bond. 
The faid Robert Ferguſon, the creditor in this bond, who 
was an enſign in the army, having died at Brabant in the year 
1748, during the lifetime of his brother Colin, who lived till 
the month of December 17 56, the right to this debt devolved 
upon Colin the debtor therein, and upon Mrs Auſtin, the mo- 
ther of Margaret and Beatrix Auſtins, daughters of Joſeph Au- 


ſtin 
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ſtin merchant in Perth; which Mrs Auſtin was ſiſter to the ſaid 
Evlit and Robert Ferguſons, and died in May 1749: but Colin 
Ferguſon never made up a title to that debt, or any part thereof, 
by confirmation, or ever exerted any act that was ſufficient to 
denote his intention of repreſenting his brother, either while his 
fiſter Mrs Auſtin lived, during which time the right only by he 
half of this debt had devolved upon him, or after her death,, by 
which means the right to the other half of this debt deyolved up- 
on him, Mrs Auſtin the fiſter having made up no title thereto. 
After the death of both the brothers, Colin and Robert Fer- 


guſons, and likewiſe of Mrs Auſtin the ſiſter, the ſaid Margaret 


and Beatrix Auſtins having been decerned executors, as neareſt 
of kin to the ſaid Robert Ferguſon, their uncle, before the com- 
miffaries of Edinburgh, upon the 4th of April 1759, Mr Watt, 
at the ſame time, upon a recital of the above-mentioned bond of 
L. 300, and aſſignment thereof, made in his favour, for the 
purpoſes mentioned in the backbond granted by him, retro- 
ceſſed the ſaid Margaret and Beatrix Auſtins, the neareſt of kin, 
and executors of their ſaid uncle Robert Ferguſon, their heirs, 
executors, and. ſucceſſors, and their huſbands for their inte- 
reſts, to that bond, and the ſums therein contained, excepting 
from the warrandice of that retroceſſion, the ſum of L. 20 Ster- 
ling paid by the truſtees of the ſaid Colin Ferguſon, for replacing 
the like ſum advanced by him upon a draught of the ſaid Robert 
Ferguſon; and upon the 18th of July that year, the ſaid Mar- 
garet and Beatrix Auſtins, as thus having right to that bond, 
were confitmed - executors-creditors to their uncle the ſaid Colin 
Fergufon, by the commiſſaries of Edinburgh; in the inventory 


. of' whoſe teſtament, they gave up the ſum of L. 400 Sterling, 


due to the defunct by John Richardſon writer in Perth, in con- 
ſequence of intromiſſions had by him, in virtue of a truſt-right 
granted to him by the deceaſed Colin Ferguſon, whereupon. he 
had uplifted a debt due to him by the family of Nairne. 
The'faid John Richardſon, in order to his making ſafe pay- 
ment of What balance remained in his hands, in conſequence 
of his intromiſſions with any ſubjeQs belonging to the ſaid decea- 


ſed Colin Fergulon, having brought a proceſs of multiple-poind- 
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ing, wherein he called the ſeveral perſons claiming as creditors 
of the deceaſed Colin Ferguſon, and likewiſe his neareſt of kin; 
in the courſe of that proceſs a queſtion aroſe betwixt the ſaid 
Margaret Auſtin, now the only neareſt of kin of the ſaid Robert 
Ferguſon her uncle, and . Joſeph Faichney her huſband, for his 
intereſt, and William Aliſon merchant in Perth, as deriving: 
right from the ſaid Beatrix Auſtin, now deceaſed, his wife, who 
was ſiſter to the ſaid Margaret Auſtin, claiming as creditors to 
the ſaid Colin Ferguſon in the above-mentioned bond of L. 300 
Sterling, granted by him on the one part, and his. other credi- 
tors on the other part, how far the above-mentioned : bond of 
L. 300, upon the right thereto having devolved upon the debtor 
therein. became extinct confuſione; the Lord Auchinleck Ordi- 
in the cauſe, upon the 2d of Auguſt 1769, before an- 
« ſwer, allowed a proof prout de jure, to Robert Douglas and 
other creditors of the ſaid Colin Ferguſon, of the intromiſſions 
« had by Colin Ferguſon, with the means and eſtate of his bro- 
«- ther Robert Ferguſon, and all facts and circumſtances relative 
« thereto :. and allowed the ſaid Margaret and Beatrix Auſtins a 
« conjunct probation thereanent ; and granted commiſſion,” &c. 
Whereupon only one witneſs, Finlay Ferguſon, having been ex- 
amined, to whoſe teſtimony it was objected, That he could 
«not be received, being intereſted in the cauſe, as a creditor: 
« of the ſaid Colin Ferguſon ; and who admitted, that he was 
« a creditor of Colin Ferguſon's in L. 63;” he deponed. as 
follows. That he lived as a ſervant with the deceaſed Robert 
« Ferguſon for about three years preceding his death, which 
% happened about the month of September 1748: That the 
« faid Robert Ferguſon died at Buxton in Brabant, where the 
i deponent was with him at the time of his death: That after 
“the death of the ſaid Robert Ferguſon, the deponent returned 
eto Britain, and brought with him the ſeveral effects which be- 
©« longed to the ſaid Robert Ferguſon, conſiſting of a watch, a 
« ſword, and ſome wearing apparel ; which ſeveral things the 
« deponent delivered to Colin Ferguſon, brother to the ſaid Ro- 
< bert. Ferguſon, with whom the deponent afterwards lived as a 
wy * . L ſervant. 
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ſervant till che time of his death, ia happened oa he beſt 
r cecolefs; abet the year 1756 ert Ges 
Thefeaſter, upon the 7th of July: aſt, \ther:Logd . 

upon edvifing memorials for both parties. which had been gtven 
in by his Lordſhip's tment, pronounced the follonnog in- 
terlocutor upoi that for the ſaid Auſtiaqeſeph 
Faichney her huſband, and William Aliſon. 8 The cHord: Or- 
dinary having conſidered the mutual 'memorials41:obſerving a 
* circumſtance founded on in the memorial for Robert Douglas 
and others, which is not noticed in this memorial; heſote de- 
4 termining, appoints parties procurators to inform, e, If in 
4e the truſt· right granted by Colin Ferguſon, any mention was 
* made of the bond which Colin had — to Robert, or of 
e the L. 20 which had been advanced by Robert Watt upon the 
s aſſignment made by Robert to him? ay, Was Colin alive 
% when the payment was made by his truſtees to Mr Watt of 
« the L. ao was he in the knowledge of that payment, and 
of the aſſignment to Mr Watt? and was there any com- 
% muning about the aſſignation in Mi Watt's favour when he 
4 received the L. 207 

In obedience to this appointment, the ſaid Margaret Anſtn, 

her hoſband, and William Aliſon, condeſcended as follows. 

141+ That in the truſt - right granted by: Colin, Ferguſon, 


% which is dated 22d May 1749, no mention is made of the 
. bond . in queſtion, or the L. 20 which had n _ by 
«Mr Wat. 
„ 2dby; Olin + Ferguſon v was alive n the foreſaid. paymen 
% was made to Mr 


T 


4 4 do admit, e nen of Mr Watt, 
oe « that they believe Colin Ferguſon was in the knowledge of that 

% payment, and of the aſſignment to Mr Watt; but as Mr 
% Watt does not remember if there was any communing about 
the aſſignation in his favour when he received the L. 20, they 
cannot ſay furthet on this. The money advanced by Mr 
% Watt was by the truſtees, and appears in the accounts 
e ed ſettled betwixt the truſtees and their factor. The 
Ke Nn of L. 20 appears by the accounts ſettled _ 
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N 
uOctober 175 und, by the other accounts, killed ayih; Fe- 
« bruary 1752, there is ſtated upon Igth February 19 5a, E. 2, 
sl as the hnnualrent on the advance made by Mr Watt.“ 

"-Thereaftergi upon the ayth of July laſt, the. Lord Ordinary 
ogouhced tho following interlocutor upon the above mentioned 
— — Auſtin, and others. The Lord Ordi- 
<Ondryp Having reſumed: the conſideration of this memorial, and 
the edunter memorial for Andrew Douglas and other creditors of 
the Heceaſed Captain Colin Ferguſon, with the condeſcendence 
«, fore Margaret Auſtin; finds, in reſpect of the circumſtances of 
* this cafe, the bond granted by Colin Ferguſon. to his brother 
« Robert, was extinguiſhed cunfuſſone; and that therefore Mar- 
6 garet and Beatrix Auſtins, the neareſt of kin of Robert, and 
« William Aliſon, in the right of the ſaid Beatrix, can take: no- 
thing in virtue of the ſaid bond.” Of which judgement the 
faid Margaret Auſtin, and others, having complained by a tepre- 
ſentation, his Lordſhip, on the gth of Auguſt laſt,” having con- 
ſidered that repreſentation, © made aviſandum to the Lords with 
the cauſe, and appointed parties urators to make ready 
« their informations for putting into the boxes againſt the firſt ſe- 
, derunt day of November.” In obedience whereto; what fol- 
lows is now humbly ſubmitted to the conſideration of the court, 
on the part of the ſaid Margaret Auſtin, the niece and neareſt 
of kin of the ſaid Robert Ferguſon, and for Joſeph Faichney, 
ker huſband; and for the ſaid William Aliſon, in the tight of 
the ſaid deceaſed Beatrix Auſtin, likewiſe niece to the ſaul Robert 
Ferguſon; wherein they ſhall endeavour to mn the 
truth of the following propofitions. + # 1 + 5) 
© f," That a right, whether to an heritable or a woreahl ſub-. 
Kine by devolving upon the debtor therein, as heir or neareſt i in- 
kin to the creditor, is not #p/o jure extinguiſhed.” + 
a4, That as no perſon can poſſibly be-underſtood to bent 
another, unleſs his intention of doing ſo be de noted by ſome pro- 
per act, ſo in this caſe the ſeveral circumſtarices: that occur are 
dy no means ſufficient to denote ſuch an intention, even ſuppo- 
ſing there were here no ſuch peculiarity. as required man 
more than the bare denoting,of ſuch intention. 
OO B And > 
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And,, 30h), That even ſuppoſing theſe choum ſtances werk ſuf· 
figient.to denate ſuch an intention in a common caſen yet, iin 
this particular caſe, a confirmation was aeceſſary g becauſe the 
right to the deht in queſtion did not ſtand ĩn the perſom of Ro- 
bert Ferguſon the time of his death, but in that of Mir Watt. 

With cegacdito the truth of the firſt of ;theſaopropoſitiobs; it 
is humbly thought it is needleſs to trouble. the Lords with many 
words. There is no ſuch thing known in this countcycus that of 


ſai ot neceſſarii beredes. That an heritable, right, devolving by 


ſucceſſion. upon the debtor therein, is not es i extiuguiſhed; is' 
beyond all doubt. In ſuch caſe, in order to operate an extinc- 
tion, a ſervice. would certainly be neceſſary; and if, in a move. 
able lubject, it ſhall be ſuppoſed, that the mere devolution of a 
right of ſucceſſion creates an extinction of a debt, it muſt then 
follow, that ſuch extinction will have its effect, although the per- 
ſen, upon whom the right of ſucceſſion devolved, nevet ſo 
much as knew. of ſuch devolution: the conſequence thereof muſt 
be, that he will be liable to all his predeceffor's debts, of whate- 
ver extent they may be, and however far they may exceed the 
value of the ſubject which fell to him, which ſeems to be high- 
ly abſurd ; for it is humbly. thought, that as to this point, how 
far a debt is 1% jure extinguiſhed by devolving on à debtor, 
without any act expreſſed by him, there is ao ground in law fot 
making a diſtinction, whether the eſtate of the defunct be opu - 
Jent or not, or confining.the effect of ſuch extinction, to the ma- 
king the repreſentative only liable in the defunct's debts, to the 
extent of 2 extinguiſhed. As therefore, it is believed, it 
will not be attempted to be maintained on the other ſide, as in- 
deed it has not hitherto been attempted, that the mere devolu- 
tion of a right of ſuccefſion, even in a moveable ſubject, will o- 
perate an extinction of the debt, the ſaid Margaret Auſtin and 
others, ſhall, without more on that head, proceed to conſider 
the truth of the ſecond propoſition above mentioned. 

As this propoſition reſolves into theſe two, 1½, That no per- 
ſon can voltibly be underſtood to repreſent another, unleſs his in- 


tention of doing ſo be denoted by ſome proper act; and, 


1 
2h. That in this cuſe the ſeveral circumſtatices' that oc are not 
ſufficient to donote ſuch an intention. The ttuth of the firſt of, 


theſe, u i humbiy thought, neceſſatily follows from what has al- 

ready been endeavoured to be maintained,” if that doctrine bs 

juſt, Tat M ho caſe the extinction of a right ariſes from the 
btor 


mere:derolugon;ob|that right upon the perſon who was de 


therein. «fs an auirio bereditatis, or a geftfo pro berede, js netef- 


ſaty, Which by the law of this country always is, in order to 
crgate the repteſentation of a defunct, that aditio or xeſio muſt 


bei ſignified by ſome act expreſſing or importing the ſame, ac- 


cording to many texts of the Rbman law; particularly 9 6. 1%. 
udlitate et differentia. The words whereof are, Item 


De brreuum a 
extraneus heres teflamento inſtitutus, aut ab inteſtato ad legitimam 


hereditatem vocatus, poteft aut pro berede gerendo, aut etiam nudu 
vohentate ſa ſciptenuæ bereditutis, heres fiert. Pro bereue autem ge- 
rere quis uidetur,” fi rebus bereditarits tanquam beres utatur, vel 
vendlend ren bereditarias, vel prædia colendo tocandove ; & quoquo 


modo bolunturem ſuam declaret, vel re vel verbo, de adrunda beredi- 
tate. It is not enough that the hereditas is opulent, and that no 


danger can ariſe from the repreſentation of the defunct, ſince it 


is impoſſible to know what the views of the perſon upon "whom 


the-nght of ſucceſſion devolved might have been in 2 


up the fame; He may have intended, that upon his death fu 


of the defunct, and without 
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a right ſhould devolve, not 12 his heirs,” but upon the heirs 
ay 


expreſſed. ö 


Theſe circumſtances, the Lords will pleaſe obſetve, only are, 


ing them under a neceſſity of 
repreſenting him, in caſe upon his death the right to ſucceed to 
both ſhould devolve upon the ſame perſons. It remains then ou- 
ly to be conſidered with regard to this point, if, from the ſeve- 
ral cireumſtances that occur in this caſe, the ſaid Colin Fergu- 
ſon's intention of repreſenting his brother Robert be ſufficiently 


1, That Robert Ferguſon's ſervant, as he depones, after his 


maſter's death, delivered to his brother Colin, a watch, ſword, 


and ſome wearing apparel, belonging to Robert. 24%, That in 
a truſt-diſpoſition, executed by Colin Ferguſon, he took no no- 


tice 


(33 


by the truſtees named by him. 1 
As to the firſt of theſe circumſtances, the Lords will fee, that 
the fact is only ſworn to by a fingle witneſs, who was intereſted 
in the cauſe, and on that account objected to, being himſelf a 
creditor of Colin Ferguſon, out of whoſe funds he expected 
yment of the debt due to him; which funds became enlarged, 
if the debt due to his brother Robert ſhould be found extinguiſh- 
ed. But even upon the ſuppoſal, that what that witneſs ſwears 
ſhall be held for truth, it is humbly ſubmitted to the court, if it at 
all follows from thence, that thereby Colin Ferguſon denoted his 
intention to repreſent his brother Robert. His brother's ſervant 
had brought the trifles mentioned from abroad where his maſter 
died; he naturally fell to deliver them to his maſter's brother; 
the brother as naturally fell to receive them from the ſervant, 
by which he may be ſuppoſed to have perceived, that, to the 
extent of the value of theſe ſubjects, he would be liable to pay 
* brother's debts. But it can never be imagined, that he there- 
y intended to repreſent him univerſally, fo as to ſubject himſelf 
to all his debts,” the extent whereof he could not poſſibly know 
any thing about; and without ſuch an univerſal repreſentation, it 
does not appear bow it can be maintained, that the debt now in 
queſtion was by that means extinguiſhed confuſione. 
. Let it be ſuppoſed, that after this, debts of a great extent, far 
above the value of the L. dee. had appeared to have been due 
by Robert Ferguſon, it is humbly ſubmitted to the court, if, in 
that caſe, Colin Ferguſon's intromiſſions with theſe inſignificant 
ſubjects, would have made him liable upon the paſſive titles to 
pay theſe debts; and if it would not, it ſeems to follow of courſe, 
that he thereby did not mean to repreſent his brother univerſally, 
and therefore, that the debt due by him to his brother till con- 
tinues in being. 
The court will pleaſe likewiſe advert to this circumſtance, that 
at this ume there was a ſiſter of the brother's alive, Mrs Auſtin, 
22 ; who 
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he bag an equal intereſt in this bond with her brother Colin; 
Jo that the half of the ſum in this bond could not be extinguiſlied 
by any deed of his; and that upon the ſuppoſal, that be, by 
his receiying the above · mentioned particulars, intended to repre» 
12 1s brothet univerſally, he behoved to ſubject himſelf to pay- 
7 ent A "all his debts, while, at the ſame time, he remained 
© debtor to bis fiſter in the half of the ſum contained in that bond. 
Ihe ſecond circumſtance above mentioned, that of Colin Fer- 
guſon's taking no notice of this debt in the truſt- right granted 
by him, ſeems to be of no moment, whether it ſhall be ſuppo- 
' fed, that at that time he had this debt in view, or not. If he 
| had it not in view, it is plain no animus adeunde hereditatis can 
be inferred from his omitting to mention the ſame: and if he 
had it in view, it was extremely natural for him, as the ſucceſ- 
ſion thereto had then devolved upon him, not to conſider it as a 
debt, as he had heard nothing of any creditors of his brother 
that could claim right thereto, and had it in his power to extin- 
Fu the ſame at his pleaſure, without the ſmalleſt intention to 


ubject himſelf to an univerſal repreſentation of his brother, or 
of extinguiſhing that debt, if upon his own death it ſhould come 
to be claimed by his brother's neareſt of kin; for it ſeems to be 
exttemely hard, that ſuch an omiſſion ſhould have fo ſtrong an 
effect as to ſubje him to all his brother's debts, whatever the 
extent thereof might have been, which it muſt neceffarily have, 
if thereby an univerſal repreſentation can be inferred ; and with- 
out this, an extinction of the debt in queſtion could not be ope- 
rated. Beſides, it is humbly thought, that no paſſive title can 
be inferred from a bare omiſſion, it having been always under- 
ſtood, that ſuch required ſome poſitive act. 5 
Let it be ſuppoſed, that this debt had been contained in an 
heritable bond. It does not appear how it could be maintained, 
that Colin Ferguſon's omitting to mention that bond in the truſt- 
right executed by him, would have inferred a paſſive title ge- 
lione fro herede ; and as little, it is humbly thought, could the 
omitting to mention this moveable bond infer a paſſive title a- 
gainſt him as a virtual intromiſſion with his brother's effects, 
| C without 


— — — — — - 
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without which, it does not appear how the fame can be found 
extinct confuſione. en bet. 16 WW 1h 


And as to the only other circumſtances that of Colin Fergu- 
ſon's truſtees paying the L. 20 to Mr Watt, which he advanced 
for Robert Ferguſon, it is thought, with great ſubmiſſion,” hat 
cannot have the leaſt influence upon the preſent queſtion.” That 
L. 20 was a debt which Mr Watt had a right to demand out 
of the ſums contained in this bond. Colin Ferguſon himſelf 
was debtor therein to Mr Watt, the aſſignee to the bond. He 
therefore, by conſenting to his truſtee's making payment thereof, 
did no more than he lay under an obligation to do, whether he re- 


preſented his brother or not. He only paid his own debt ; and 


therefore, from his doing ſo, ſuch an intention can never be in- 
ferred, though perhaps the ſums in his bond to his brother may 
thereby be conſidered as fo far extinguiſhed. 

And as to the loft propofition above mentioned, it is humbly 
ſubmitted to the court, if a confirmation in this caſe was not ab- 
ſolutely neceffary, in order to tranſmit what right Robert Fergu- 
ſon had to this debt, even to his brother Colin, although debtor 
therein. The jus exigendi of this debt was in the perſon of Mr 


Watt. He, during the life of Robert Ferguſon, could un- 


doubtedly have compelled Colin Ferguſon to have made pay- 
ment thereof to him ; and after Robert Ferguſon's death, if Co- 
lin, as neareſt of kin to him, had brought an action for retro- 
ceſſing him to this bond, or for diſcharging the ſame, Mr Watt 
might juſtly have pled, That he could not be compelled to do fo, 
an title by confirmation were made up to the backbond. 
As this debt ſtood in the perſon of Mr Watt, at the time of Ro- 
bert Ferguſon's death, under backbond, the right to which 
backbond only was in bonts of Robert Ferguſon, it does not 
appear how that right could be taken up by Robert Ferguſon's 


Heareſt of kin, otherwiſe than by confirming this backbond ; 


and that Colin Ferguſon himſelf behoved to do as well as any o- 
ther. He was then debtor to Mr Watt in the bond granted to 
his brother. By his brother's death it was not the right to that 


bond that had devolved upon him, but the right to Mr Watt's 


back- 
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backbond. This right required a confirmation, as much as if 
Mr Watt had truly received the money from Colin Ferguſan, 
and had remained debtor in it to Robert, either upon the fost- 
ing of the hackbogd, or had granted a, new bond for the ſame ; - 
in which caſe, as a confirmation would certainly have been ne- 
ceſlary before this right could be underſtood: to haye been taken 
ut of the perſon of Robert Ferguſon, and eſtabliſhed in that of 
Colin, it ſeems to have been equally neceſſary in the preſent 
What the other creditors chiefly inſiſted upon before the Lord 
Ordinary (was, the authority of a late deciſion of the court, 
in the caſe of the widow of James Pringle of Bridgehaugh. To 
which the following anſwers were made by the. ſaid Margaret 
Auſtin and others, the weight whereof is now humbly ſubmitted 
to the court, namely, That that caſe was widely different from 
the preſent ; for there Alexander Pringle, the eldeſt brother, up- 
on whom the ſucceſſion devolved, had directly taken poſſeſſion 
of his younger brother the creditor's moveables, had diſpoſed of 
them, had paid his debts; and there could be there no dan- 
ger of the eldeſt brother's repreſenting the younger, the 
proviſion , in favours. of the younger being no leſs than 
27,000 merks, and the younger brother having died under. age ; 
 Whereas.in the preſent caſe no more is alledged, than that Colin 
Ferguſon had received from his brother's ſeryant ſome trifles be- 
longing to his brother, which the ſervant had brought from a- 
broad, without it being ſo much as ſaid, that Colin had diſpoſed 
of theſe trifles, and this at a time when he behoved to be quite 
ignorant what debt his brother might have contracted, . how 
far that debt might have exceeded the half of the L. 309 that 
had then devolved upon him, as one of his neareſt of kin, or 
even the whole thereof: That his truſtees: paid the L. 20 due 
by his brother, which was his own debt, and, at any rate, beho- 
ved to come out of the ſum due by himſelf; and that in the diſ- 
poſition to his truſtees, he made no mention of this bond, at a 
time when for what appeared, he himſelf. had the only intereſt 
therein; which was a mere omiſſion; whence without ſome po- 
ſitive 


E 
tive act, it is humbly thought no paſlive title whatever cag be 
7 Q herd. | a e 14 x 
It was likewiſe urged for the other creditors of the ſaid Cap- 

tain Colin Ferguſon, That as his funds will come far ſhort of 
paying his onerous debts, theif caſe is greatly more favourable 
than that of the ſaid Margaret Auſtin and others, who, in the 
right of Robert Ferguſon, are claiming a debt which Colin Fer- 
guſon certainly had it in his power to have extinguiſhed.” As to 
which the court will pleaſe obſerve, that this conſideration can 
have no influence upon the queſtion, whether this debt was 
truly extinguiſhed or not. If it be extinguiſhed, it would have been 
ſo, however opulent Colin Ferguſon had died; and if he had left 
children, thefe children would have had the ſole benefit thereof, 
excluſive of the other neareſt in kin of Robert Ferguſon ; and if 
it was not extinguiſhed, it was an onerous debt remaining due 
by Colin F ws 4 to his brother Robert when he died, there- 
upon in hereditate jacente of him; and therefore capable of be- 
ing taken up by his neareſt in kin: ſo that the ſtate of Colin Fer- 
guſon's affairs, whether ſolvent or not ſolvent when he died, can 
make no difference. And 'it may even be ſuppoſed, that Colin 
Ferguſon's apprehenſion of his own inſolvency, though it does 
not appear that he believed ſo, however involved his affairs were, 
might have been one reafon why he did not chuſe- to repreſent 
his brother Robert, as rather wiſhing, that, upon his own death, 
the funds belonging to Robert ſhould deſcend to his neareſt in 
kin, than that they ſhould be extinguiſhed confuſione in his own 
_ perſon, by which means the neareſt in kin of Robert, would 
have been deprived of any benefit thereof. And if this be ſup- 
poled, though perhaps it was no very juſtifiable reaſon for not 
repreſenting his brother, yet ir plainly thence follows, that 
there was no animus adeunde bereditatts in him, without which 
there could in this caſe be no repreſentation, and conſequently no 
confuſion of this debt inferred. 1 21 


In reſpeds whereof, Sc. 12 
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